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Related developments:	*Saadi v United Kingdom, Judgment, Merits and just satisfaction, App no 13229/03; IHRL 3270 (ECHR 2008), 29 January 2008*
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Core issues:	Whether the detention of asylum seekers pending decision on their asylum claim, violated *Article 5 (1) (f) Convention for the Protection of Human Rights and Fundamental Freedoms (4 November 1950) 213 UNTS 222; 312 ETS 5, entered into force 3 September 1953* (‘ECHR’), and whether the latter enshrined a necessity test.
Facts:	F1 Dr Saadi, Mr Maged, Mr Osman and Mr Mohammad were all Kurdish Iraqis who fled the Kurdish Autonomous Region in northern Iraq and came to the UK seeking asylum. F2 Dr Saadi flew into Heathrow and on three occasions between 30 December 2000 and 2 January 2001 he was granted temporary admission on conditions as to reporting with which he complied before on 2 January 2001 he was sent to the Oakington Reception Centre. F3 Mr Maged, Mr Osman and Mr Mohammad arrived at Dover concealed in the back of a lorry. Mr Maged arrived on 6 December when he claimed asylum on arrival at Dover but he was detained as an illegal immigrant and transferred to Oakington. Mr Osman arrived on 4 December 2000 when he claimed asylum at the Immigration and Nationality Directorate in Croydon but was declared to be an illegal immigrant and sent to Oakington. Mr Mohammad arrived at Dover on 4 December 2000 when he claimed asylum at a police station. He was sent to the Croydon Directorate where on 5 December 2000 he was determined to be an illegal entrant and sent to Oakington.F4 On 8 January 2001 Dr Saadi was refused asylum but was released on temporary admission on 9 January pending appeal. Whereas an adjudicator allowed his appeal, the Immigration Appeal Tribunal reversed this decision and his case was sent for re-hearing. Mr Maged was refused asylum on 16 December 2000 but released on temporary admission pending appeal. His appeal was successful and he was granted asylum. Mr Osman was refused asylum on 11 December 2000 but was released on temporary admission pending appeal which at the time of the case was not yet determined. Mr Mohammad, having been refused asylum on 11 December 2000, was released on temporary admission on 13 December pending appeal, which was successful on 24 April 2001. Mr Mohammad and Mr Maged enjoyed refugee status at the time the case was heard.F5 All four were detained for a period ranging from seven to ten days. They all complained of the illegality of their detention at the Oakington Reception Centre. Collins J held that the detention of all the appellants at Oakington was unlawful. The Court of Appeal unanimously reversed that decision. [para 7]F6 They claimants argued that their detention at the Oakington Reception Centre violated their right to liberty under *Article 5(1) Convention for the Protection of Human Rights and Fundamental Freedoms (4 November 1950) 213 UNTS 222; 312 ETS 5, entered into force 3 September 1953* (‘ECHR’). Besides, whereas claimants acknowledged that under *Article 5 (1) (f) ECHR* detention to prevent the unauthorised entry into the country of a person against whom action was being taken with a view to deportation was lawful, they claimed that their case fell outside the scope of the said provision.
Held:	H1 The UK, as a sovereign state, was entitled to regulate and control the entry and continued presence of aliens in her territory, subject to any treaty obligation or rule of domestic law applicable to the exercise of that control. The principle was taken from *Attorney General for the Dominion of Canada v Cain, (1906) AC 452*. [para 31]H2 Detention of asylum-seekers with a view to achieving a quick process of decision-making was not of itself necessarily and in all cases unlawful. [para 32]  H3 The power to detain was to prevent unauthorised entry and until the state had authorised the entry it remained unauthorised. [para 35] H4 Subject to any question of proportionality the action taken here was ‘to prevent [a person] effecting an unauthorised entry into the country’ within the meaning of *Article 5(1)(f) ECHR*. Detention to process rapidly an asylum claim could be seen as an action with a view to removal if the claim was not allowed and was not limited to a case against a person in respect of whom a removal decision had been taken. [para 43] The House of Lords considered previous jurisprudence from *Chahal v United Kingdom, Judgment, Merits and just satisfaction, App no 22414/93; 23 EHRR 413, 15 November 1996*, *R (Sezek) v Secretary of State for the Home Department (2002) 1 WLR 348* and *Amuur and ors v France, Judgment, Merits and just satisfaction, App no 19776/92, ECHR 1996-III; IHRL 3108 (ECHR 1996), 25 June 1996*. [paras 37-41]H5 The House of Lords considered that it is regrettable that anyone should be deprived of his liberty other than pursuant to the order of a court but there are situations where such a course is justified. Lord Slynn stated that the arrangements made at Oakington provided reasonable conditions, both for individuals and families and that the period taken was not in any sense excessive. The need for highly structured and tightly managed arrangements, which would be disrupted by late or non-attendance of the applicant for interview, is apparent. On the other side applicants not living at Oakington, but living where they chose, would inevitably suffer considerable inconvenience if they had to be available at short notice and continuously in order to answer questions. [para 46]H6 The House of Lords considered that detention under the Oakington procedure was proportionate and reasonable. The Secretary of State had done all that he could be expected to do to palliate the deprivation of liberty of the many applicants for asylum here. [para 47] 
Analysis:	A1 The Home Office is entitled to adopt a policy to detain asylum seekers while it makes its decision but there is a presumption in favour of temporary admission or release. [para A1] While the House of Lords admitted that the reception centre deprives individuals of their liberty it decided that the detention was proportionate and reasonable in light of the rising influx of asylum claimants in the UK. The decision to detain was taken at a time when there was considerable strain on the immigration services, in particular with asylum claims from Iraq, and from past experiences not all those that claim asylum would be granted asylum however understandable their desire to leave their own states. Therefore reception centres were set up to speed up the asylum process. [para 10]A2 Under *Schedule 2 (16) Immigration Act, 28 October 1971 (UK)* the UK has power to detain ‘pending’ examination and a decision. The House of Lords stated that this included the time when the examination is concluded and a decision taken. [para 22] Nevertheless the Secretary of State must not act in an arbitrary manner. The immigration officer must act reasonably in fixing the time for examination and for arriving at a decision in the light of the objective of promoting speedy decision-making. [para 25] A4 The House of Lords followed the reasoning in previous cases. In *Attorney General for the Dominion of Canada v Cain, [1906]  AC 452* it was stated that the reception of aliens is a matter of discretion for the state. This was followed by the House of Lords. A5 Furthermore the House of Lords relied on *Chahal v United Kingdom, Judgment, Merits and just satisfaction, App no 22414/93; 23 EHRR 413, 15 November 1996*, under which the European Court of Human Rights had decided that there was no test of necessity under *Article 5(1)(f) ECHR*. It stated that necessity for detention is more appropriate for someone who has been lawfully in a state and who is then arrested and detained with a view to deportation because of his conduct here than for someone who has recently landed and who has never been lawfully here under authorised entry. [para 38] The reliance on these cases led the House of Lords to conclude that compulsory detention cannot be said to be arbitrary or disproportionate. [para 45] It seems to have based its decision on previous jurisprudence. The implication was that there is a necessary balance to be struck between state sovereignty and the rights of individuals who seek asylum in those states. The inherent tension was the right of the individual before he or she was granted asylum and the right of the state to limit the entry of aliens into its territory. A6 This case subsequently reached the European Court of Human Rights which upheld the House of Lords judgment that there had been no violation of *Article 5(1) ECHR*.
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